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United States Court of Appeals for the 

District of Columbia 

i 

1 Municipal Court of the District of Columbia; 

No. A11755 j 

Walter B. Calfee and Deloura Calfee, Plaintiffs, 

vs. 

Home Insurance Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Declaration 

November 26, 1935 

The plaintiffs, Walter B. Calfee, and Deloura Calfee, sue 
the defendant the Home Insurance Company, a corporation 
created and existing under the laws of the State of New 
York and doing business in the District of Columbia for 
this to-wit: 

That heretofore to-wit on January 10, 1935 the defen¬ 
dant, which was then a corporation, as aforesaid, duly au¬ 
thorized to do a fire insurance business in the State of 
Maryland and in the District of Columbia and was doing 
business as such a company and had and still has offices in 
the District of Columbia, in consideration of a certain 
premium to be paid by the plaintiffs, who were the insured, 
to the said defendant, which said premium was actually 
paid by the said insured to the said defendant company up 
to and beyond May 31, 1935 as hereinafter mentioned and 
in accordance with the terms and conditions of the policy 
of insurance, made and issued its policy for fire insurance 
in writing No. MA3960, Hyattsville No. 2666 to the plain- 
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tiffs, insuring the said plaintiffs to the extent of $1000 
against all loss or damage by fire to the 1% story, composi¬ 
tion roof frame building, occupied as dwelling situate No. 
N/S Stevens, 1 H. W. of Gretta Street in E. Riverdale, 
Maryland on receipt of proof of loss within sixty days after 
the fire and promised and agreed to pay to the plaintiffs 
such loss not exceeding $1000; thereafter, to wit on the 31st 
day of May, 1935, the said building on said premises was 
destroyed by fire and the plaintiffs, in full compliance with 
the said policy, did within sixty days after the said fire, give 
and deliver to the defendant written proof of loss under 
said policy to the extent of $1000 in due and proper form 
and contents which was acceptable to and was accepted by 
the defendants as satisfactory and as in compliance with 
the said policy. 

Thereupon and by reason of the said burning of the said 
building and the loss thereof by fire and the terms and 
agreements and conditions of the said policy issued by the 
said defendant as aforesaid, the said sum of $1000 became 
and was due and payable to the said plaintiff with interest 
from May 31, 1935. 

The said defendant, in accordance with the terms and 
conditions of the said policy of insurance, became and was 
indebted to the said plaintiffs in the sum of $1000 with in¬ 
terest from May 31, 1935 and said sum or any part thereof 
has not been paid though demand has been made for the 
payment of same, to the damage of the plaintiffs in the sum 
of $1000 with interest thereon from May 31, 1935, besides 
costs of this suit. 

3 Bill of Particulars 

To amount due plaintiffs on policy of fire insurance 
Nos. MA3960 and Hyattsville, Md. No. 2666 is¬ 
sued by the defendant January 10, 1935 insur¬ 
ing plaintiffs to the extent of $1000 against loss 
by fire on the premises situate No. N/S Stevens, 

1 H. W. of Gretta Street in E. Riverdale, Mary¬ 
land, being a 1% story, composition roof frame 
building, occupied as a dwelling, which policy 
and loss is payable to the plaintiff in the amount 
of. $1000 

Interest on same claimed from May 31, 1935. 
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4 Motion for Production of Document. 

Filed December 12, 1935 

Now comes the defendant, by its attorneys, and moves 
the Court to require the plaintiffs to produce at the trial of 
the above entitled cause that certain contract, dated April 
7, 1933, made by and between B. 0. L. Wells and Bertha 
R. Wells and the plaintiffs for the purchase of lots 7 and 20, 
Block 6, in Gretta Addition to Riverdale, on which said land 
was erected the building which was the subject matter of 
the contract of fire insurance described in the declaration 
filed in said cause. j 

5 Order of Court Granting Motion to Produce Copy 

of Sales Contract \ 

Mins. 95, p. 86, 

December 16, 1935: 

Upon consideration of defendant’s motion for security 
for costs, it is ordered that said motion be, and the same is 
hereby granted by consent and same is hereby fixed at Fif¬ 
teen dollars ($15.00). 

Further, upon consideration of defendants motion, filed 
herein, for production of document, it is ordered that said 
motion be, and the same is hereby granted by consent. 

6 ARTHUR CARR 

Real Estate, Loans and Insurance 
Hyattsville, Maryland 

THIS AGREEMENT, made this Seventh day of April, 
1933, by and between B. 0. L. Wells party of the first part 
of Prince George’s County, State of Maryland and Walter 
B. and Deloura A. Calfee (his wife) as tenants by the en¬ 
tirety par ty of the second part, of Prince George’s County, 
State of Md. 

Witnesseth, that in and for the consideration of Five 
($5.00) Dollars, the receipt of which is hereby acknowl¬ 
edged, the said party of the first part his heirs or assigns, 
hereby agree to sell unto the said parties of the second 
part, their heirs or assigns the property known and dis¬ 
tinguished as follows: 

Lot seven (7) and Lot twenty (20) in Block six (6) in Gretta 
Addition to Riverdale, Prince George’s County, Md. 
together with the buildings and improvements thereupon, 






4 WALTER B. CALFEE AND DELOURA CALFEE VS. 

erected, made or being; and all and every; the rights, alleys, 
ways, waters, privileges, appurtenances and advantages, to 
the same belonging or in anywise appertaining; for the 
sum of Five hundred ($500.) Dollars, and the said parties 
of the second part hereby agree to purchase said property 
for Five Hundred Dollars, upon the following terms and 
conditions: Five Dollars, cash, the receipt of which has 
been previously acknowledged, and Five Dollars per month, 
payable on the First day of each month, the first payment 
to be made on the First day of May, 1933, (with the priv¬ 
ilege of making larger payments) with interest at the rate 
of six per cent per annum until paid. The monthly pay¬ 
ments to be applied first to the monthly payments on a 
mortgage on a Building Association plan or to the interest 
accrued upon the principal unpaid and the balance to the 
reduction of the principal. 

It Is Further Understood and Agreed by the party of 
the first part and the parties of the second part that when 
payments have been made upon the principal by the parties 
of the second part, or caused to be paid (together with all 
taxes, as assessments, water rent, public dues and charges, 
and fire insurance premiums), so as to reduce the prin¬ 
cipal to the sum of Three Hundred Dollars, then the said 
party of the first part, his heirs or assigns will exe- 
7 cute and deliver a Special Warranty Deed to the 
party of the second part, their heirs or assigns, for 
the said property, free and clear of incumbrances, except 
any first mortgage thereon; and it is further agreed that the 
party of the first part, his heirs or assigns, may execute a 
first mortgage to any person, persons, or corporation, other 
than the present first mortgage, an amount not exceeding 
Three Hundred Dollars, on said property (provided the 
present mortgage is called for payment during the life of 
this contract), which shall be assumed by the purchaser as 
a part of the purchase price; and the said parties of the 
second part, their heirs or assigns, will execute and deliver 
a mortgage to the parties of the first part, his heirs and 
assigns, payable in monthly payments or installments as 
aforesaid, for the unpaid principal due, with interest as 
aforesaid. 

It Is Further Understood and Agreed that the said party 
of the second part shall pay all taxes, assessments, water 
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rent, public dues and charges, and fire insurance premiums, 
that shall be deemed due and demandable upon the prop¬ 
erty hereby sold, or any part of either one of them that 
may became due from and after this seventh day of April, 
1933, and during the life of this agreement. 

It Is Further Understood and Agreed that the parties of 
the second part will keep the said property in as good a 
condition as at present (the natural wear and unavoidable 
accidents excepted) and will make all necessary repairs for 
the upkeep and good of the property. 

It Is Further Understood and Agreed that if default be 
made in the payment of any one of the aforesaid cove¬ 
nants for the space of one month, or fail to pay taxes, assess¬ 
ments, water rent, public dues and charges, and fire insur¬ 
ance premiums, that shall be deemed due and demandable, 
and in default of the upkeep of the property, or any part 
of either one of them this agreement shall, at the option of 
the party of the first part, be declared forfeited and deter¬ 
mined; and the parties of the second part shall forfeit all 
payments made and such payments shall be claimed by the 
party of the first part in full satisfaction and as a fair rent, 
and in liquidation of damages sustained, and from and after 
the date of default, the parties of the second part shall hold 
said premises as a monthly tenant of the part—of 
8 the first part at and for the sum of Five Dollars per 
month, payable in advance; and in the event of such 
default the said parties of the second part do hereby nom¬ 
inate, constitute and appoint C. A. M. Wells his, her, or 
their attorney, with power to release any and all claim, 
estate, right or title under this agreement and in the prop¬ 
erty described herein. 

Beginning April 1st, 1934 the parties agree to pay Ten 
Dollars per month. 

Witness our hands and seals: 


B. 0. L. WELLS ! (Seal) 

WALTER B. CALFEE (Seal) 
DELOURA A CALFEE (Seal) 

j 

This agreement signed in Duplicate. 
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9 Plea. 

Filed December 20, 1935 

Comes now Home Insurance Company of New York, a 
body corporate, the defendant in the above entitled cause, 
by its attorneys, and, for a plea to the declaration filed in 
said cause, says that the plaintiffs ought not to have or 
maintain their action against it because, it says, it did not 
undertake and promise in the manner and form as the plain¬ 
tiffs have in their said declaration alleged but that it did 
on, to-wit, the 12th day of January, 1935 and not on the 
10th day of January, 1935, as in said declaration alleged, 
make and enter into a certain contract with the plaintiffs 
wherein and whereby, as therein provided, it did insure the 
plaintiffs against direct loss or damage by fire for the term 
of one week from the 14th day of January, 1935, at noon 
to the 21st day of January, 1935, at noon, to an amount not 
exceeding One Thousand Dollars but in and upon certain 
stipulations and conditions as in said contract provided and 
it issued to the plaintiffs a certain policy of insurance bear¬ 
ing the numbers and designations in said declaration al¬ 
leged wherein and whereon all of the terms, stipulations and 
conditions in, upon and under which the defendant did in¬ 
sure the plaintiffs against loss or damage, as aforesaid 
were fully set forth and enumerated, and said policy ex¬ 
pressly provided that it was made and accepted subject to 
all such stipulations and conditions and such other pro¬ 
visions, stipulations and conditions as may be endorsed 
thereon or added thereto, as in said policy provided, and be¬ 
cause, it says, among the stipulations and conditions afore¬ 
said were and are the following: 

“This Entire Policy Shall be Void, Unless Otherwise 
Provided by Agreement in Writing Added Hereto, (a) if 
the interest of the insured be other than unconditional and 
sole ownership; or (b) if the subject of insurance be a build¬ 
ing on ground not owned by the insured in fee simple 

And the defendant says further that the plaintiffs did 
not comply with the stipulations and conditions aforesaid, 
in that at the time of the issue of said policy by the defen¬ 
dant and the acceptance by the plaintiffs of said policy of 
insurance and at the time of the loss, as alleged, the inter¬ 
est of the plaintiffs in the subject of the insurance was not 
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unconditional and sole ownership and the subject of the in¬ 
surance was a building on ground not owned by the plain¬ 
tiffs in fee simple. Wherefore and because of the breach 
or non compliance by the plaintiffs with the conditions of 
said policy, as aforesaid, the said policy became and was 
and is void and the defendant denies that it is indebted to 
the plaintiffs in the sum claimed in their said declaration 
or any other sum whatsoever. 

10 Second Amended Replication 

Filed February 21, 1936. j 

By leave of Court, first had and obtained, now come the 
said plaintiffs and for second amended replication to the 
plea filed by the defendants herein say that the said plain¬ 
tiffs ought not to be barred from having and maintain¬ 
ing an action aforesaid against the said defendant, because 
they, the said plaintiffs, say that although the aforemen¬ 
tioned insurance policy was issued for one week, it con¬ 
tained provisions whereby it might be extended from time 
to time by the payment of certain sums to the defendant and 
having a premium book, which had been issued to the plain¬ 
tiffs bearing the same number as the policy in question, en¬ 
dorsed as receipt of such payments, and that the said plain¬ 
tiffs did avail themselves of this provision and made pay¬ 
ments to the defendant under this arrangement, thereby 
extending the time for which the said policy was in effect 
up to and beyond May 31, 1935. 

Plaintiffs admit that they were not the owners in fee 
simple of the legal title to the land on which this building 
was located, but say that they were unqualifiedly entitled 
to obtain the same by virtue of an executory contract under 
seal for the purchase of said land made and had between 
the plaintiffs and the record owner thereof, which provided 
that upon the completion of a series of payments the record 
title in fee simple would be conveyed to plaintiffs. 

Plaintiffs further say that all payments due under this 
contract have at all times been made and that the same was, 
and at the present time still is, in full force and effect. 

Plaintiffs further say that, to-wit, on May 31, 1935 there 
had been paid the sum of $195.00 pursuant to the terms of 
this contract toward the purchase of this land and that 
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there was only $305.00, plus interest, owing under the same. 
Plaintiffs further say that the building located on said land, 
which was the subject of the aforementioned policy of in¬ 
surance, was erected entirely at their own expense at a cost 
of more than $1,000.00, and that the same was owned by 
the plaintiffs unqualifiedly and occupied by said plaintiffs 
as their residence. 

Plaintiffs further say they fully disclosed all of the facts 
as to their title to this land to the agent of the Defendant 
with whom the contract of insurance was effected and that 
the agreement for the purchase of the land heretofore men¬ 
tioned was shown to said agent who stated it would not 
effect the validity of the policy to be issued. 

Wherefore, the plaintiffs say that there was a sufficient 
compliance with the conditions of the said policy and that 
the same is in no way, nor has at any time been, void and 
that the plaintiffs are entitled to recover thereon, and this 
the said plaintiffs are ready to verify. 

11 Motion to Strike Second Amended Replication . 

Filed February 25, 1936. 

Now comes the defendant in the above entitled cause, by 
its attorneys, and moves the Court to strike out the second 
amended replication and for ground of this motion states 
that the second amended replication is the same in sub¬ 
stance and effect with the amended replication to which a 
demurrer was sustained on the 2nd day of February, 1936. 

12 Judgment Entered February 28, 1936 

Mins. $5, p. 254, 

February 28, 1936: 

“Upon consideration of defendant’s motion to strike 
second amended replication of plaintiff’s, filed herein, it is 
considered that said motion be, and the same hereby is, 
granted; whereupon, plaintiff elects to stand on said sec¬ 
ond amended replication, ‘and defendant’s demurrer to said 
amended replication, having already been sustained by 
the court, it is ordered that judgment be entered for the 
defendant for costs. Wherefore, it is considered that the 
plaintiff take nothing by this action, that the defendant go 


HOME INSURANCE COMPANY. 


9 


hence without day, be for nothing held, and recover of the 
plaintiff his costs of defense.’’ 

Original #2581 on page 2 of Peti¬ 
tioner ’s Reply between lines 5 & 6. 

I 

13 Motion for Leave to Amend . 

Filed March 6, 1936. 

Now come the plaintiffs and move to permit the plaintiffs 
to amend their replication by stating therein that “the in¬ 
surance policy involved was issued in the State of Mary¬ 
land by the defendants doing business in the State of Mary¬ 
land under the supervision of the Insurance Department of 
the State of Maryland and that the agent sought the policy 
from the plaintiffs and a week’s premium was paid; the 
plaintiff did not see the policy or know of the clause of own¬ 
ership in fee simple title of the policy for about a week”, 
and by further amending the replication by making the con¬ 
tract under which the plaintiffs purchased the lot on which 
the insured’s house was located a part of the second 
amended replication and a copy of said contract is hereto 
attached as Exhibit A. to the said replication. 

This leave is also asked because there was no demurrer 
to the replication, but only a motion to strike, and a motion 
to strike goes only to the form and should be, granted 
unless it was treated as a demurrer. 

The leave should be granted and the statements in this 
motion for the proposed amendment of the replication be 
treated as an amendment to the replication and a copy of 
the contract filed herewith be treated as an amendment to 
the replication, and the defendant required to demur or 
plead to same. I 

14 Order of Court Refusing to Act on Plaintiffs y \ 

Motion to Amend I 

Plaintiffs’ motion for leave to amend filed March 6* 1936, 
with notation thereon showing “No action on this motion.” 

15 Third Amended Replication 

Filed March 9, 1936. ! 

i 

By leave of Court, first had and obtained, now come the 
plaintiffs and for third amended replication to the plea filed 
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by the defendants herein say that the said plaintiffs ought 
not to be barred from having and maintaining an action 
aforesaid against the said defendant, because they, the said 
plaintiffs, say that the defendants approached the plaintiffs 
and solicited the plaintiffs to take out the insurance policy 
sued on and such solicitation was made in the State of 
Maryland, the policy was issued in the State of Maryland 
on property located in the State of Maryland and the policy 
and the defendant were under the supervision of the In¬ 
surance Department of the State of Maryland. The said 
policy thereby became and was a contract to be construed 
bv the laws of Maryland. 

Plaintiffs further say that although the aforementioned 
insurance policy was issued for one week, it contained pro¬ 
visions whereby it might be extended from time to time by 
the payment of certain sums to the defendant and having a 
premium book, which had been issued to the plaintiffs bear¬ 
ing the same number as the policy in question, endorsed as 
receipt of such payments, and that the said plaintiffs did 
avail themselves of this provision and made payments to 
the defendant under this arrangement, thereby extending 
the time for which the said policy was in effect up to and 
beyond Mav 31, 1935. 

Plaintiffs further sav thev fullv disclosed all of the facts 

19 / 1 

as to their title to this land to the agent of the defendant 
with whom the contract of insurance was effected and that 
the agreement for the purchase of the land herein- 
16 after mentioned, being Exhibit A, was shown to said 
agent who stated it would not affect the validity of 
the policy to be issued. 

Plaintiffs further say that when the defendant so solicited 
the plaintiffs to take the said policy and the plaintiffs agreed 
to do so on said statements of the said agents of the defen¬ 
dant, the plaintiffs paid the premium on the said policy for 
one week, but neither the said policy or a copy thereof was 
shown to the plaintiffs and they did not see the said policy 
nor was it delivered to them for about one week thereafter. 
They did not know that the policy contained the clause set 
out in the defendant’s plea as to unconditional and sole 
ownership and fee simple title. 

The plaintiffs further say that by judicial construction 
and legal operation of law their interest was unconditional 
and sole ownership of the house insured and that they were 
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the owners in fee simple of the ground on which the insured 
building was situated, the said plaintiffs having purchased 
the same by written agreement under seal, a copy of which 
is filed herewith as Exhibit A to this replication and made a 
part of same. (The portions of the said Exhibit A which 
are underscored and will in print become intalicized were 
typewritten into the said agreement on a printed form which 
contained clauses that were not material.) 

Plaintiffs further say that all payments due under this 
contract have at all times been made and that the same was, 
and at the present time still is, in full force and effect. 

Plaintiffs further say that, to-wit, on May 31, 1935 there 
had been paid the sum of $195.00 pursuant to the terms of 
this contract toward the purchase of this land and that there 
was only $305.00, plus interest, owing under the same. 
Plaintiffs further say that at the time of the purchase of 
said lot there was no building upon it, but thereafter the 
plaintiffs themselves erected the building thereon insured, 
entirely at their own expense at a cost of more than 

17 $1000.00, and there is nothing ow r ing on same and 
that the same v^as then and is now owned by the 

plaintiffs unqualifiedly and occupied by the said plaintiffs 
as their residence. 

WHEREFORE, the plaintiffs say that there w^as a suf¬ 
ficient compliance writh the conditions of the said policy and 
that the same is in no way, nor has at any time been, void 
and that the plaintiffs are entitled to recover thereon, and 
this the said plaintiffs are ready to verify. 

HUDSON & HUDSON 

By GEOFFREY CREYKE, JR. 

Attorney for Plaintiffs 

Memorandum of Court Refusing to Pass on ■ 

Third Amended Replication 

Plaintiffs’ third amended replication filed March 9, 1936, 
with notation thereon “Not passed upon by the Court.” 

18 Motion for Correction of Judgment. 

Filed March 24, 1936. 

Now comes the defendant, by its attorney, and respect¬ 
fully moves the Court to correct the judgment entered in the 
above entitled cause and for ground of the motion says that 
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the judgment incorrectly states “defendant’s demurrer to 
said replication (meaning thereby the second amended rep¬ 
lication) having already been sustained by the court” it is 
considered etc., when the record shows that no demurrer 
was tiled to the second amended replication. The judgment 
should have been based upon the demurrer sustained to the 
amended replication. 

VINCENT A SHEEHY 
Attorney for Defendant. 

19 Order Denying Motion to Correct the Judgment 

Mins. 95, p. 337, 

March 25, 1936: 

Upon consideration of defendant’s motion, filed herein 
on March 24, 1936, for correction of judgment entered, in 
above entitled cause, on February 28, 1936, it is considered 
and ordered that said motion be, and the same is hereby 
overruled. 

20 Assignments of Error 

Now come the plaintiffs and make and file the following 
assignments of error on the writ of error to the United 
States Court of Appeals for the District of Columbia: 

1. The Court erred in sustaining the motion to strike the 
second amended replication to the defendant’s plea, as the 
replication was not bad in form. 

2. If the record indicates that there was a demurrer to the 
said second amended replication, the Court erred in sustain¬ 
ing such a demurrer if same was sustained. 

3. The Court erred in holding that where the insured has 
bought a lot on a written contract under seal, paid part cash 
and has kept up the deferred payments and on full pay¬ 
ment of all of same would be entitled to a deed in fee simple 
and after having so bought the lot built a house thereon, 
paying for same, and then on solicitation of the insurance 
company to write a policy on the house, the insured exhibits 
his contract of purchase to insuring solicitor and afterwards 
the policy issues and then the house burns, the insurance 
company is not liable for the loss solely because of the con¬ 
ditions on the back of the policy as follows: 

“This Entire Policy Shall Be Void, Unless Otherwise 
Provided By Agreement In Writing Added Thereto, (a) if 
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the interest of the insured be other than unconditional and 
sole ownership; or (b) if the subject of insurance be 
a building on ground not owned by the insured in fee 
simple; ; 

21 4. The Court erred in holding that to entitle the 
plaintiffs herein to recover under such policy the 

plaintiffs must allege facts showing they had a deed con¬ 
veying the property to them in fee simple. 

5. The Court erred in denying the plaintiffs’ motion to 

tile a third amended replication stating allegations set out 
in the motion, as the plaintiffs were entitled to such an 
amendment and as the plaintiffs had been required by the 
Court on the defendant’s motion granted December 12, 1935 
to produce a copy of the policy, which thus became a part of 
the record to be considered on a motion to strike or demur¬ 
rer to the second amended replication and proposed third 
amended replication. j 

6. The Court erred in denying the plaintiffs’ motion to 
vacate the judgment of February 28, 1936. 

7. The Court erred in refusing to permit the plaintiffs to 
tile their third amended replication. 

8. The Court erred in granting judgment against the 

plaintiffs. j 

22 Designation of the Record 

Now come the plaintiffs and make and tile the following 
designation of the record naming the documents that the 
Clerk will copy into the transcript of the record on the writ 
of error granted by the United States Court of Appeals for 
the District of Columbia: 

1. The declaration. 

2. Defendant’s motion to produce copy of sales contract 

filed December 12,1935. ! 

3. Order granting said motion entered December 16,1935. 

4. Copy of sales contract filed under said order.; 

5. Plea filed December 20,1935. 

6. Plaintiffs’ second amended replication filed February 

21, 1936. j 

7. Defendant’s motion to strike same filed February 25, 

1936. . # j 

8. Order granting said motion to strike entered February 

28, 1936. j 

9. Plaintiffs’ motion for leave to amend filed March 6, 
1936. 
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10. Order or memorandum of the Court refusing to act 
in same. 

11. Plaintiffs’ third amended replication tendered March 
9, 1936. 

12. Order or memorandum of the Court refusing to pass 
on same. 

13. Defendant’s motion to correct the judgment of Feb¬ 
ruary 28, 1936 filed March 24, 1936. 

14. Order denving same entered March 25, 1936. 

15. The writ of error. 

23 16. Assignments of error. 

17. This designation of the record. 

24 Replication 

Filed December 30, 1935 

I 

Now comes the said plaintiffs and for replication to the 
plea by the said defendant herein pleaded said that they, 
the said plaintiffs, ought not to be barred from having and 
maintaining their action aforesaid against the said defen¬ 
dant, because they, the said plaintiffs, say that the afore¬ 
mentioned insurance policy provided in its terms that it 
might be extended from time to time by the payment of cer¬ 
tain sums and having endorsements in a premium receipt 
book issued to the assured and bearing the same number as 
the policy in question, and that the plaintiffs did avail them¬ 
selves of this provision and made payments to the defen¬ 
dant thereby extending the time for which the said policy 
was in effect up to and beyond May 31, 1935. 

Plaintiffs further say that they were the owners of the 
premises in question under an executory contract of pur¬ 
chase therefor, and that by the provisions of said contract 
upon the payments of installments as provided therein, they 
were entitled to have the said property conveyed to them by 
the record owner thereof. Wherefore the said plaintiffs 
say that the provisions of this insurance policy were suffi¬ 
ciently complied with and that the said policy is not void 
and that plaintiffs are entitled to recover thereon, and this 
the said plaintiffs are ready to verify. 

II 

Now comes the said plaintiffs and for replication to the 
plea by the said defendant herein pleaded said that they, the 
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said plaintiffs, ought not to be barred from having and 
maintaining their action aforesaid against the said defen¬ 
dant, because they, the said plaintiffs say that the afore¬ 
mentioned insurance policy provided in its terms that it 
might be extended from time to time by the payment of 
certain sums and having endorsements in a premium re¬ 
ceipt book issued to the assured and bearing the same num¬ 
ber as the policy in question, and that the plaintiffs did avail 
themselves of this provision and made payments to the de¬ 
fendant thereby extending the time for which the said policy 
was in effect up to and beyond May 31,1935. 

Plaintiffs further say that they were the owners of the 
premises in question under an executory contract of pur¬ 
chase therefore, and that by the provisions of said contract 
upon the payments of installments as provided therein, they 
were entitled to have the said property conveyed to them 
by the record owner thereof. 

25 Plaintiffs further say that that agent of defendant 
who contracted with plaintiffs for this insurance pol¬ 
icy was fully advised concerning the nature of plaintiffs in¬ 
terest in the said property, and was shown plaintiffs copy 
of the executory contract for the purchase of this land and 
was advised by plaintiffs that they desired an insurance 
policy which would provide protection for the building situ¬ 
ated on said land which plaintiff did own unconditionally, 
and that the said agent advised the plaintiffs at that time 
that the policy which he would procure for them would af¬ 
ford such protection. Plaintiffs further say that relying 
thereon they made no endeavor to analyze the stipulations 
on the back of said policy when it arrived and at all times 
upon making payments which extended the existence of said 
policy, they relied upon this assurance that their property 
was protected. Wherefore the said plaintiffs say that the 
provisions of this insurance policy were sufficiently com¬ 
plied with and that the said policy is not void and that 
plaintiffs are entitled to recover thereon, and this the said 
plaintiffs are ready to verify. 
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26 Filed Jan 6/36. 

In the Municipal Court of the District of Columbia. 

No. A. 11,756. 

Walter B. Calfee et al v Riverdale, Maryland, Plaintiffs , 

vs. 

Home Insurance Company, New York, a corporation, 416 
Fifth Street, N. W., Washington, D. C., Defendant. 

Motion to Strike Out Replication. 

Now comes the defendant in the above entitled cause, by 
its attorneys, and moves the Court to strike out the repli¬ 
cation filed in said cause and as ground of such motion says 
that more than one replication to a single plea may not be 
made without special permission from the Court and no 
such permission had been granted prior to the filing of said 
replication. 

VINCENT A SHEEHY 
VINCENT A. SHEEHY, JR., 
906 Washington Loan & Trust Building, 
900 F. Street, Northwest, 

Washington, D. C., 

attorneys for defendant. 

To 

Messrs. Raymond M. Hudson, Minor Hudson, Geoffrey 
Creyke, jr., Attorneys for plaintiffs. 

Please take notice that the foregoing motion will be set 
down for hearing in the Municipal Court of the District of 
Columbia on Wednesday, the 8th day of January, A. D., 
1936, at ten o’clock, A. M., or as soon thereafter as the at¬ 
tention of the Court may be obtained. 

VINCENT A SHEEHY 
VINCENT A. SHEEHY, JR., 
Attorneys for Defendant. 

Receipt of a copy of the foregoing motion and notice is 
acknowledged this 6th day of January, 1936. 

Granted Cont’d to Jan 27th Rule 24 
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27 Memo: Granting Leave to Strike Out and 

Amend Replication 

Mins. 94, p. 345, 

January 8, 1936: 

Upon consideration of defendant’s motion to strike the 
replication filed herein, it is ordered that said motion be and 
the same is hereby granted with leave to plaintiffs to file 
amended replication. 

28 Amended Replication 

Filed January 13, 1936. 

By leave of Court, first had and obtained, now come the 
said plaintiffs and for ammended replication to the plea by 
the said defendant, filed herein say that they, the said plain¬ 
tiffs ought not to be barred from having and maintaining 
an action aforesaid against the said defendant, because 
they, the said plaintiffs, say that although the aforemen¬ 
tioned insurance policy was issued for one week it contained 
provisions whereby it might be extended from time to time 
by the payment of certain sums to the defendant and having 
a premium book which book bears the same number as the 
policy in question, endorsed as receipt thereof and that the 
plaintiffs did avail themselves of this provision and made 
payments to the defendant, thereby extending the time for 
which the said policy w^as in effect up to and beyond May 
31, 1935. I 

Plaintiffs further say that they were owners of the land 
on which the insured building was located under a sealed 
executory contract of purchase, the terms of which uncon¬ 
ditionally provided that they might become the full record 
owners thereof upon the payment of certain monies. 

And the plaintiffs further say that they did unqualifiedly 
own the building situated on said land. Wherefore the 
plaintiffs say there was sufficient compliance with the condi¬ 
tions of the said policy, and that the same is in no way, nor 
has at any time been void and that plaintiffs are entitled to 
recover thereon, and this the said plaintiffs are ready to 
verify. 

29 Demurrer to Amended Replication. 

Filed January 27,1936. 

Now comes the defendant in the above entitled cause, by 
its attorneys, and says that the replication as amended and 
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filed in said cause is bad in form and substance for the 
following reasons: 

1. Because it is argumentative. 

2. Because an executory contract of purchase does not ful¬ 
fil the contractual condition contained in a policy of fire in¬ 
surance requiring unconditional ownership in fee simple. 

30 Order of Court Sustaining Defendant’s Demurrer 

Mins. 95, p. 217, 

February 14,1936: 

Upon consideration of defendant’s demurrer, filed herein 
on January 27, 1936, it is ordered that said motion and 
demurrer be, and the same is hereby sustained to amended 
replication 

31 Motion to Strike Certain Pagers From Files 

Filed March 10, 1936. 

Now comes the defendant, by its attorneys, and respect¬ 
fully moves the Court to strike from the files of this cause 
that certain paper-writing, filed March 9, 1936, designated 
as “Third Amended Replication” and also the contract of 
sale referred to therein as “Exhibit A”, on the ground that 
said “Third Amended Replication” purports on its face to 
have been filed “By leave of court, first had and obtained”, 
when as a matter of fact no such leave had been obtained. 

32 Order of Court Granting Motion to Strike Third 

Amended Replication and Paper Referred to as 
Exhibit “A” 

Mins. 95, p. 294, 

March 13, 1936: 

Upon consideration of defendant’s motion to strike from 
the files in this cause a certain paper writing, filed herein 
March 9,1936 and designated as ‘ 4 Third Amended Replica¬ 
tion” and contrast referred to therein as “Exhibit “A”, it 
is ordered that said motion be, and the same is hereby 
granted. Plaintiff duly notes exception. 

33 Defendant’s Designation of Record. 

Filed August 6,1936 
To the Clerk of the Court: 

In preparing the transcript of the record in the above 
entitled cause for the United States Court of Appeal, please 
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include therein, in addition to the matters designated by 
the plaintiff, the following matters of record. 

1. Plaintiff’s replication, filed December 30, 1935 

2. Defendant’s motion to strike out replication, filed 
January 6, 1936. 

3. Order of Court granting motion to strike out replica¬ 

tion with leave to amend, entered January 8, 1936. M. 94 
p. 345. i 

4. Amended replication of plaintiff, filed January 13,1936. 

5. Defendant’s demurrer to amended replication, filed 
January 27, 1936. 

6. Order of Court sustaining defendant’s demurrer to 
amended replication, entered February 14, 1936, M. 95 p. 
217. 

7. Motion of defendant to strike from files paper desig¬ 
nated “Third Amended Replication” and paper referred 
to therein as 4 ‘Exhibit A”, filed March, 10, 1936. j 

8. Order of Court granting above motion of defendant to 
strike certain papers from files, entered March 13, 1936. 
M. p. 

Note! No copy of sales contract was filed as called for in 
Item No. 4, of the plaintiff’s designation of record. 

34 United States of America , ss: 

The President of the United States, 

To the Honorable Armond W. Scott Judge of the Munici¬ 
pal Court of the District of Columbia, j 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Walter B. Calfee, 
Deloura Calfee, Plaintiffs, and Home Insurance Company, 
Defendant, No. A-11755, a manifest error hath happened, 
to the great damage of the said Plaintiffs as by their com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the United States Court of Appeals for the District of Co- 
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lumbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 31st day of July, in 
the year of our Lord one thousand nine hundred and thirty 
six. 

MONCURE BURKE 
Clerk of the United States Court of 
Appeals for the District of Columbia. 

By: C. NEWELL ATKINSON 
(Seal) Assistant Clerk. 

Allowed by 

HAROLD M. STEPHENS 

Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

Endorsed: Filed Jul 31 1936 Municipal Court District 
of Columbia 

35 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 34, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-11,775, wherein Walter B. Calfee 
and Deloura Calfee, are plaintiffs and Home Insurance 
Company, a corporation, is defendant, as the same that re¬ 
mains upon the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I Hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 22nd day of August, 1936. 

BLANCHE NEFF 

! Clerk 

By, W. M. NEDROW 

(Seal) AssL Clerk 

i 

36 In the United States Court of Appeals for the 

District of Columbia 

No. 6814 

Walter B. Calfee 
Deloura Calfee Appellants 
vs. 

Home Insurance Company a corporation of the State of 

New York Appellee 

Appellants’ Designation of the Record to he Omitted 

Now come the appellants in the above entitled cause by 
Hudson & Hudson, their attorneys, and direct the Clerk of 
this Court to print the record in said cause as filed, except 
the following parts thereof which the Clerk is directed to 
omit, all of which the Court below should not have put in 
the record, which was objected to in main by the appellants 
in the lower court, namely: 

1. Page 2, lines 1 to 9, being the title of the suit below and 
the last four lines, being signatures of counsel. 

2. Page 3, lines 12 to 15, being signatures. 

3. Page 4, lines 1 to 12, being the title, and lines 23 to 43 
being signatures. 

4. Page 9, lines 1 to 11, being the title, the signature in 
ink on the margin and all the backing on the back of page 9. 

5. Page 10, lines 1 to 9, being the title, and the last 4 lines, 
being signatures. 

6. Page 11, lines 1 to 7, being the title, and lines 16 to 32, 
being signatures. 

7. Page 13, lines 1 to 5, being the title, and lines 27 to 36 

being signatures. ✓ 

8. Page 15, lines 1 to 9, being the title. 


! 
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9. Page 18, lines 1 to 7, being the title, and lines 18 to 31, 
being the notice. 

10. Page 20, lines 1 to 7, being the title. 

11. Page 21, the last 4 lines, being signatures. 

12. Page 22, lines 1 to 7, being the title. 

13. Page 23, lines 3 to 10, being signatures and copy 

37 of service. 

14. All of pages 24 and 25, being the replication 

15. All of page 26, being the motion to strike same and 
notice. 

16. All of page 27, being the order. 

17. All of page 28, being the amended replication 

18. All of page 29, being the demurrer to the amended 
replication. 

19. All of page 30, order sustaining same. 

20. Page 31, line 1, also lines 13 to 26, being signatures 
and notice. 

21. Page 33, lines 1 to 5, being the title, and the last 6 
lines, being signatures. 

Counsel certifies that the matter designated is immaterial 
to the determination of the questions involved and that the 
printing thereof would be a needless expense. 

WALTER B. CALFEE 
DELOURA CALFEE 

1 By HUDSON & HUDSON 

RAYMOND M. HUDSON 

Their Attorneys 

Receipt of copy acknowledged Aug 29, 1936. 

VINCENT A. SHEEHY 

38 Endorsed: In U. S. Court of Appeals for the D. C. 
Walter B. Calfee Deloura Calfee vs. Home Insurance 

Company No. 6814 Appellants’ Designation of the Rec¬ 
ord to be Omitted Copy Received. United States Court 
of Appeals for the District of Columbia Filed Aug 29 1936 
Moncure Burke, Clerk 
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39 United States Court of Appeals for the District 

of Columbia. 

No. 6814. | 

Walter B. Calfee et al., Plaintiffs in Error, 

vs. 

Home Insurance Company, New York, a corporation, 

Defendant in Error . 

Designation for Printing Record, by Defendant in Error . 
To the Clerk of the Court: 

In printing the record in the above entitled cause please 
include therein, in addition to the matters designated by the 
plaintiffs in error, the items enumerated below which we 
certify, in our opinion, to be material to the full presenta¬ 
tion of the points or questions for review, that is to say: 

1. Replication filed December 30,1935 but not the caption, 

signatures nor pencil notations thereon. (Transcript, pp. 
24 & 25.) • 

2. A statement that a motion to strike out the replication 
was filed by defendant and granted by the court with leave 
to amend, January 6, 1936. (Transcript pp. 26, 27.) 

3. Amended replication filed January 13,1936, but not the 
caption, signatures nor pencil notation thereon. (Tran¬ 
script, p. 28.) 

4. Demurrer to amended replication but not the caption, 
notice nor signatures. (Transcript p. 29.) 

5. Judgment sustaining demurrer to amended replication. 
Transcript, p. 30) 

6. Motion to strike Second amended replication but not 
the caption, notice nor signatures. (Transcript, p. 11.) 

7. Motion of defendant to strike out of files paper desig¬ 
nated as “Third Amended Replication” but not caption, 
notice nor signatures. Order of Court granting motion. 
(Transcript, pp. 31, 32.) 

8. This designation. 

VINCENT A. SHEEHY 
Of counsel for Defendant in Error . 

Receipt of copy of foregoing designation acknowledged, 
September 1,1936. 

RAYMOND M. HUDSON 
Per B. 

Of counsel for Plaintiffs in Error . 
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40 Endorsed: 6814 Walter B. Calfee et al. Plaintiff 
in Error, vs. Home Insurance Company &c. Defen¬ 
dant in Error’s Designation of Record for Printing. United 
States Court of Appeals for the District of Columbia Filed 
Sep 1—1936 Moncure Burke, Clerk 

Endorsed on Cover: In Error to the Municipal Court 
No. 6814 Walter B. Calfee and Deloura Calfee, Plaintiffs 
in Error, vs. Home Insurance Company, a corporation. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Aug 22 1936 Moncure Burke, Clerk 
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IN THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

i 

April Tep»m, 1936. ! 

No. 6814. 

I 

WALTER B. CALFEE and DELOURA CALFEE, 

Plaintiffs in Error, 
vs. 

HOME INSURANCE COMPANY, a Corporation, 

Defendant in Error . 

i 

BRIEF FOR APPELLANTS. 


Statement of Case. 

This appeal arises out of an action brought by appel¬ 
lants Walter B. Calfee and Deloura Calfee to recover 
on a certain $1000.00 fire insurance policy issued by 
appellee, the Home Insurance Company, upon a resi¬ 
dence in Riverdale, Maryland, which was wholly de¬ 
stroyed by fire on May 31, 1935, at which time the pol¬ 
icy was in effect. The sole defense offered is based 
upon a stipulation on the back of the policy in question 
which says (R. 6): j 
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“This Entire Policy Shall be Void, Unless Other¬ 
wise Provided by Agreement in Writing Added 
Hereto, (a) if the interest of the insured be other 
than unconditional and sole ownership; or (b) if 
the subject of insurance be a building on ground 
not owned by the insured in fee simple.'' 

It is true that appellants had only the equitable title 

to the land on which this residence was situated, but 

they were in possession thereof and were entitled, by 

virtue of a sealed executory contract in full force and 

* 

effect, to obtain the legal title thereto. Further, they 
built and paid for the residence located thereon at a 
cost of more than the amount of the policy. (K. 3 & 7.) 
In addition the facts concerning their interest were 
disclosed to the agent of the appellee through whom 
this contract was effected. Appellants appeal from a 
judgment (R. 8) sustaining a motion to strike their 
second amended replication, denying leave to amend, 
(R. 9) and dismissing the action. 

Assignments of Error. 

Each and every assignment of error is relied on 
whether discussed here or not. (R. 12.) 

Argument. 

It is a universally settled point of law that a vendee 
in possession under an executory contract to purchase 
real estate, who insures a building located thereon 
against fire, has a sufficient interest notwithstanding 
provisions identical with those in this policy to allow 
him to maintain an action on such policy. Of the nu¬ 
merous Federal decisions completely and entirely in 
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accord with appellants’ contention here, probably the 

most emphatic is that of Concordia Fire Insurance 

Company vs. Sudduth, 4 Fed. (2d), 525, (CCA-5) where 

the court, confronted with a problem identical with the 

one presently before this court, said: 

“A vendee of land in possession thereof under a 
valid executory contract to purchase binding him 
to pay the stated price, and holding the bond or 
obligation of the vendor who has the title in fee 
simple to make titles upon full payment of the 
purchase price, a portion of which remains I un¬ 
paid, is the owner of the land in fee simple within 
the meaning of the above quoted provisions of the 
policy sued on. * * * ” 

Other fully analogous Federal cases are: 

Ramsey v. Phoenix Ins. Co., 2 Fed. 429. (0. C. 

N. D. N. Y.) 

Miller v. Alliance Ins. Co., 7 Fed. 649. (C. C. 

5. D. N. Y.) 

First Nat. Bank v. Glen Falls Ins. Co., 27 Fed. 

(2d) 64. (CCA-4.) 

De Armand v. Home Ins. Co ., 28 Fed. 603.; (C. 

C. W. D. Mich.) 

Pa. Fire Ins. Co. v. Hughes, 108 Fed. 497. (C 

CA-5.) 

Milwaukee Mechanic’s Ins. Co. v. Rhea, 123 

Fed. 9. (CCA-6.) 

Phenix Ins. Co. vs. Kerr, 129 Fed. 723 (CCA- 

6 . ) ! 

Alliance Insurance Co. vs. Enders, 293 Fed. 

485. (CCA-9.) 

Lewis v. New England Fire Ins. Co., 29 Fed. 

496. (C. C. D. Vt.) 
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Passing to the decisions in the District of Columbia, 
we find the most closely related case to be that of Mal- 
lery v. Frye, 21 App. D. C. 105. This case has several 
angles which do not concern us in connection with the 
present problem, but the value of it as a precedent lies 
in the ruling of the court in connection with a point 
raised as to whether James Frye, the insured, was 
barred from recovery on a clause similar to the one 
in the Calfee policy because the property on which the 
building was located was owned both in his name and 
in his wife's name, although the wife testified that he 
supplied the purchase money. Here the court said: 

“3. This brings us to the main question, raised 
indirectly by the first instruction that was refused, 
and directly by the next in order, * * * whether 
the equitable title, sought to be established, 
is sufficient to satisfy the conditions of the 
policy respecting the ownership of the land 
upon which the building stood. We are of the opin¬ 
ion that it is. There vras no false statement of the 
interest of the insured and nothing to indicate an 
intention to perpetrate a fraud. His interest was 
none other than unconditional and sole. He was 
the owner—that is to say , the equitable owner—in 
fee simple of the ground on which the house was 
situated. The policy does not say that he shall be 
seized of the legal title in fee simple; and any 
doubt in respect of its meaning is to be resolved 
in favor of the insured. He was the real, sole, un¬ 
conditional owner of the ground for all the pur¬ 
poses of insurance which the condition can be fair¬ 
ly presumed as intended to subserve. Apparently, 
these were to make sure that the insured shall be 
the one upon whom the entire loss under the policy 
would fall in case of injury or total destruction by 
fire. The equitable ownership in this case complete¬ 
ly answers that requirement. Plaintiff's interest 
in caring for the property was no less, and his 
temptation to destroy it no greater than they 




4 


4 - 




4 


I 


* 



4 


* ) 


>4 

4 




y f x 


-4 


« A 




5 


would have been had he been invested with perfect 
title at law as well as in equity.” (Italics ours.) 

The Court also recognizes and acknowledges the au- 
thoritv of several cases cited in the list of state deci- 

mt 

sions specifically “on point” which follows. 

The case of Dumas v. Northwestern Nat. Ins. Co., 12 
App. D. C. 245 which was strongly emphasized by de¬ 
fendant in the lower court, can be distinguished because 
there w^ere fraudulent representations, and because the 
subject of the insurance, personal property, was ac- 
tuallv not owned bv insured. 

One of the earlier and leading state cases on the in¬ 
terpretation of this clause is that of Loventhal vs. 
Home Insurance Company, 112 Ala. 108, 20 So. 419, 33 
L. R. A. 288. Here the Home Insurance Company at¬ 
tempted to invoke a clause identical with that upon 
which the defense relies in this case, and the Supreme 
Court of Alabama said, in sustaining the position of 
the insured, 

7 i 

“The interest of Mrs. Loventhal (the insured) in 
the land "was that of a vendee under an executory 
contract of purchase * * V’ 

In addition she w^as in possession of the premises and 

the court held: 

“No doubt can be raised that such an interest con¬ 
stitutes an ownership that is insurable.” 

Going into a further analysis, the Court said that in 

such a situation the relation of vendor to vendee is the 

same in effect to that of mortgagor to mortgagee, and 

further said: 

“Fee simple does not distinguish legal from equi¬ 
table estates but merely defines the duration of an 
estate.” 
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The Court also said that the property really belonged 

to the insured in any sense of the word MATERIAL 

TO THE RISK and concluded, 

“We hold that Mrs. Loventhal was the owner in 
fee simple within the meaning of the policy.’’ 

This very thorough opinion discloses a consideration 

by that Court of approximately fifty analogous cases. 

Likewise, in the case of McCulloch vs. Home Insur¬ 
ance Company of New York, 155 Calif. 659, 102 Pac. 
814, where a problem identical with this one arose, the 
same result was reached, the court saying an equitable 
title in the insured is a sufficient compliance with the 
condition in question. In Ramirez vs. United Fire¬ 
mans Insurance Co., 46 Cal. App. 451, 189 P. 309, a 
like result was also reached even though the insured 
had only possession as a vendee under a tentative con¬ 
tract. 

The tremendous amount of litigation involving the 
interpretation of insurance policies which may be found 
in reported decisions of necessity confines the value of 
precedents to situations wherein there is no factual 
variation. 

Different problems which arise require various pro¬ 
cesses of reasoning, and while in some instances the 
Court may see fit to strictly interpret a clause, in other 
instances justice demands a liberal analysis. 

The following cases ALL hold that this clause shall 
be interpreted in the manner urged by appellants: 

Born v. Home Ins. Co., 120 Iowa 299; 94 N. W. 

849. 


Boulden v. Phoenix Ins. Co., 112 Ala. 422; 20 
So. 587. j 

Carey v. Ailemania Fire Ins. Co. of Pitts¬ 
burgh, 171 Pa. St. 204 ; 33 Atl. 185. 

Chase vs. Hamilton Mut. Ins. Co., 22 Barb. 
(N. Y.) 527. 


Citizens’ Ins. Co. of Missouri v. Erickson, 50 
Fla. 419; 39 So. 495. 

Davis vs. Pioneer Furniture Co., 102 Wis.394; 
78 N. W. 596. 


De Keyser v. National Liberty Ins. Co., 257 N. 
W. 673 (Wisconsin) (even though vendee in 
default on land purchase). 

Dolin v. Farmers Joint Stock Ins. Co., 5 Bans. 
275. 


Dooly v. Hanover Fire Ins. Co. New York, 16 
Wash. 155; 47 Pac. 507. 

Dupreau v. Hibernia Ins. Co., 76 Mich. 615; 

43 N. W. 585; 5 L. R. A. 671. 

Elliott v. Ashland Mut. Fire Ins. Co., 117 Pa. 
St. 548; 12 Atl. 676. 

Globe & Rutgers Fire Ins. Co. v. Creekmore, 
69 Okla. 238; 171 P. 874. 

Imperial Fire Ins. Co. v. Dunham, 117 Pa. St. 
460,12 Atl. 668 (even where vendee made no 
payments on land). 

Insurance Co. of North America v. Erickson, 
50 Fla. 419; 39 So. 495. j 

Johannes v. Standard Fire Office of London, 
70Wis. 196; 35 N. W. 298. 

Knop v. Natl. Fire Ins. Co. of Hartford, 101 
Mich. 359; 59 N. W. 653. i 


i 

l 
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Kurowski v. Retail Hardware Mut. Fire Ins. 

Co., 234 N. W. 900. (Wis.) 

Lamb v. Council Bluffs Ins. Co., 30 N. W. 497; 
70 Iowa 238. 

Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 
Atl. 212. 

Lorillard Fire Ins. Co. vs. McCulloch, 21 Ohio 
St. 176; 8 Am. Rep. 52. 

Matthews v. Capitol Fire Ins. Co., et al., 115 
Wis. 272; 91 N. W. 675. 

New Brunswick Fire Ins. Co. v. Nichols, 210 
Ala. 63; 97 So. 82. 

Palmetto Fire Ins. Co. vs. Fansler, 143 Va. 
884; 129 S. E. 727. 

Pelton v. Westchester Fire Ins. Co., 77 N. Y. 
605. 

Planters Mut. Ins. Co. v. Hamilton, 90 S. W. 
283; 77 Ark. 27. 

President, etc. of Ins. Co. of North America 
v. Pitts, 88 Miss. 587; 41 So. 5. 

Superior Fire Ins. Co. v. Wlielchel, 112 So. 95 
Ala. 

Security Ins. Co. v. Smith, 35 S. W. (2) 581 
Ark. 

Tyler v. Aetna Fire Ins. Co., 12 Wend. (N. Y.) 
507. 

Apparently the lower court gave considerable weight 
to language quoted from certain decisions of the U. S. 
Sup. Ct. sustaining strict interpretations of other 
types of clauses in insurance policies. However, courts 
always appreciate the advantageous position of an in- 
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suranee company in arriving at insurance contracts 
and accordingly protect individuals to a great extent. 
(New Brunswick Fire Ins. Co. vs. Nichols, supra.) 

j 

Going to the ultimate object of these provisions in 
policies regarding title to the land it is obvious that 
they are intended to prevent wagering and to assure 
the company that the property will receive good care 
by insured. Mallery v. Frye, supra. 

The real test of whether a person is entitled to in¬ 
surance rests upon a determination that insured will 
be the one to suffer a loss. Here the loss on the part 
of appellants is unquestioned. Always when confront¬ 
ed with a similar situation courts have held that the 
insured may recover. Appellants ask this court to do 
likewise. 

For the purpose of comparison the following cases 
are cited, in which the vendor who has made a contract 
for the sale of land attempts to insure a building lo¬ 
cated thereon, and in every instance the court has held 
that under such clauses the vendor is not the owner in 
fee simple and cannot recover in the case of fire: 

First Nat. Bank of Wagener, S. C. v. Glen 
Falls Ins. Co., 27 F. (2d) 64. 

Liberty Lumber Co. vs. Pac. States Fire Ins. 
Co. (Mont.) 255 Pac. 340. 

Rosenstock v. Miss. Home Ins. Co., 82 Miss. 
674. 

obviously it therefore follows that in this case plain¬ 
tiffs were the proper parties to take out insurance. 
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An additional factor in their favor is their full rev¬ 
elation of the true nature of their interest in this prop¬ 
erty to appellee's agent, which gives them an even 
stronger position than that held by many of the parties 
in the decisions previously referred to. (McCulloch v. 
Home Ins. Co., supra.) 

Conclusion. 

It has been shown that the vendee is the only party 
who could take out insurance on these premises, and 
it has been shown that this case may clearly be distin¬ 
guished from situations where the “ vendee ” does not 
have the insurable interest. "VVe have here the situa¬ 
tion of people who were acting entirely in good faith, 
and who fullv disclosed the nature of their interest in 
the property of the defendant. A sense of ordinary 
moral justice and a great volume of decisions in courts 
all over the United States clearly show us the way to 
circumvent the technicality which appellee attempts to 
interpose. Appellants ask that this court reverse the 
rulings of the lower court and permit them to obtain 
the indemnity for the loss which they sustained. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 
GEOFFREY CREYKE, JR., 
Attorneys for Appellants. 
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for the District of Columbia 

APRIL TERM, 1936. 

No. 6814. 

WALTER B. CALFEE and DELOURA CALFEE, 

Plaintiffs in Error, 
vs. 

HOME INSURANCE COMPANY, A CORPORA¬ 
TION, Defendant in Error. 

Statement of the Case. 

The statement of the case in the brief of the plain¬ 
tiff in error being very meagre and the transcript of 
the record not being arranged in chronological order, 
it is just a little difficult to view the procedure in the 
court below just as it occurred. In view of the fact 
that five of the eight errors assigned deal with matter 
of procedure we may be permitted to make a statement 
of the case herein. As the alignment of parties was 
the same in the court below as in this court they will be 
referred to as plaintiffs and defendant. 

The plaintiffs brought their action in the Municipal 
Court to recover on a policy of fire insurance issued to 
them by the defendant insuring them against loss and 
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damage by fire not to exceed the sum of one thousand 
dollars. In the declaration (K. p. 1) the full sum of 
one thousand dollars is claimed and this placed the ac¬ 
tion in “Class A”, under Rule No. 2, of that court, and 
sections 2, 3 and 8, of said rule, require formal plead¬ 
ings in accordance with the rules of the Supreme Court 
(now District Court) of the District of Columbia. 

The declaration (R. p. 1) alleged the issue of the 
policy but did not allege its terms; did not allege 
whether the policy was under seal or not and did not 
make profert of it; it alleged the fire, the filing of a 
proof of loss with the defendant, demand and refusal 
to pay. Nowhere in the declaration is it alleged that 
the property insured was the property of the plaintiffs, 
legally or equitably. 

To this declaration the defendant filed but one plea 
(R. p. 6) in which it admitted issuing a policy to the 
plaintiffs, did not deny the fire but was not required 
(under Law Rule 29 and Equity Rule No. 29) to admit 
or deny the amount of the loss. It further pleaded 
that the policy had been issued by it and accepted by 
the plaintiffs subject to certain stipulations, terms and 
conditions which were in said policy set forth and that 
among these terms and conditions were and are the 
following: 

“This Entire Policy shall be void, Unless Other¬ 
wise Provided by Agreement in Writing Added 
Hereto, (a) if the interest of the insured be other 
than unconditional and sole ownership; or (b) if 
the subject of insurance be a building on ground 
not owned by the insured in fee simple; 97 

The defendant then further pleaded that the plain¬ 
tiffs did not comply wdth the stipulations and condi- 
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tions aforesaid, in that at the time of the issue of the 
policy by the defendant and its acceptance by the plain¬ 
tiffs and at the time of the loss, the interest of the plain¬ 
tiffs in the subject of the insurance was not uncondi¬ 
tional and sole ownership and the subject of the insur¬ 
ance was a building on ground not owned by the plain¬ 
tiffs in fee simple, and that because of the breach or 
non-compliance by the plaintiffs with the conditions of 
the policy, as aforesaid, the policy had become and was 
void and that the defendant was not indebted to the 
plaintiffs in the sum claimed in the declaration or any 
other sum whatsoever. | 

To this one plea the plaintiffs filed two replications 
(R. p. 14) and on motion of the defendant (R. p. 16) 

i 

these replications were stricken out by the court be¬ 
cause they violated Law Rule No. 24, section 2, and the 
rules of pleading (Stephen, p. 265) which prohibit 
more than one reply to be made to a preceding plead¬ 
ing, after the plea has been filed, without leave of the 
court and this leave had not been obtained in this case. 
Leave to amend was granted. 

Next, the plaintiffs filed a pleading which is designat¬ 
ed “Amended Replication” (being the third replica¬ 
tion to be filed) (R. p. 17). This replication did not 
deny the allegations of defendant’s plea as to the con¬ 
ditions of the policy and non-ownership of the proper¬ 
ty insured. Under Rule 29 (both Law and Equity) 
what is not denied is to be taken as admitted. Hence 
the plaintiffs must be taken to have admitted the alle¬ 
gations of the plea. The replication, aforesaid, set 
forth that plaintiffs “ivere owners of the land on which 
the insured building stood under a sealed executory 


i 
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contract of purchase the terms of which unconditional¬ 
ly provided that they might become the full record own¬ 
ers thereof upon payment of certain monies , and that 
they did unqualifiedly own the building situated on said 
land but without showing how they separated owner¬ 
ship of the building from the ownership of the land. 

To this amended replication the defendant demurred 
on two grounds, (1) that it was argumentative and (2) 
that an executory contract of purchase did not fulfill 
the contractual condition of the policy of insurance 
which required unconditional ownership in fee simple 
(R. 17). The demurrer was argued orally and upon 
briefs and was sustained by the court, orally, (R. p. 
18). Xo written opinion was filed. 

Thereupon, the plaintiffs proceeded to file another 
pleading and designated it “ Second Amended Replica¬ 
tion” (R. p. 7) (Actually it is the fourth replication to 
be filed). 

The defendant moved to strike out this “Second 
Amended Replication” upon the ground that it was 
the same in substance and effect as the “Amended 
Replication” (R. p. 17), to which a demurrer had al- 
readv been sustained. 

The motion to strike was heard on Februarv 28,1936 
and was granted and the plaintiffs electing to stand on 
their Second Amended Replication the court proceed¬ 
ed to enter a final judgment against the plaintiffs for 
costs (R. p. 8). 

On March 6th, 1936, seven days after final judgment 
and while the judgment was in full force and effect the 
plaintiffs filed a motion “For leave to amend their 



replication” but without indicating which one (up to 
then four had been filed). This motion was called to 
the attention of the court on March 9th, 1936 and the 
court declined to entertain it stating, orally, that his 
reason for so doing was that after a final judgment had 
been rendered, as long as that judgment remained in 
force, a motion for leave to amend the antecedent 
pleadings was not in order. 

It appears by the record, that sometime on March 
9th, 1936, the same day that the court declined^t^mi- 
tertain the motion for leave “to amend the deck*ra ¬ 
ti on ”~to the plaintiffs filed in the office of the Clerk 
of the Court a certain paper-writing designated as 
“Third Amended Replication” and a certain other 
paper-writing, therein referred to as “Exhibit A” 
which purports to be a contract of sale. This alleged 
“Third Amended Replication” bears on its face the 
erroneous statement that it is filed “Bv leave of Court 
first hasd. and obtained,’’ and this statement would 
carrv with^said “Exhibit A” which is referred to in 

* A 

it and made a part of it. (R. p. 9.) 


On March 13, 1936, upon motion of the defendant, 
this alleged “Third Amended Replication” and its 
component part “Exhibit A,” were both stricken from 
the file of this cause. (R. p. 18.) The contents of these 
two papers formed the basis for the application to 
this court for the w^rit of error to review and reverse 
the judgment of the court below rendered ten days be¬ 
fore these papers even got into the files and, therefore, 
could not possibly have been considered by the court 
in the rendition of the judgment. Notwithstanding 
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thev were not considered bv the court below, they have 
been designated as part of the record to be brought 
up for the consideration of this court. (R. p. 13, 14.) 

ARGUMENT. 

First Assignment of Error. 

It is said that the court below was in error in sus¬ 
taining the motion to strike the second amended repli¬ 
cation because the replication was not bad in form. The 
motion to strike was not concerned with any matter 
of form in the second amended replication but rather 
with its substance. The motion (R. p. 8.) clearly states 
the ground on which it was based, namely, that it, the 
second amended replication “is the same in substance 
and effect with the amended replication (R. p. 17) to 
which a demurrer was sustained on the 2nd day of 
February, 1936.” With the exception of additional ver¬ 
biage, the second amended replication merely repeated 
facts which had been pleaded in the amended replica¬ 
tion to which a demurrer had been sustained. Had a 
demurrer been filed the court would have been required 

to consider and decide matters which had alreadv been 

* 

considered and decided. A motion to strike on the 
ground stated was proper. There was no error in sus¬ 
taining it. Courts do not sit for the purpose of decid¬ 
ing questions over and over, especially in the same 
case. 

Second Assignment of Error. 

This assignment is peculiarly worded. If the record 
indicates that if a demurrer to the second amended 
replication was filed the court was in error in sustain- 
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ing it, if it was sustained. This is a purely conjectural 
statement. An assignment of error ought to be couch¬ 
ed in positive language. Manifestly, if a demurrer was 
not filed the court would not and could not sustain 
something which did not exist and there could be no 
error. The record does not show any demurrer to have 
been filed to the second amended replication. 

The idea was probably taken from the defendant’s 
motion (R. p. 11) to correct the judgment entered on 
February 28, 1936. (R. p. 8.) Just before the rendition 
of this judgment the court had considered the defend¬ 
ant’s motion (R. p. 8) to strike out the sauTamended 
replication on the ground that it was the same in ef¬ 
fect as the amended replication to which a demurrer 
had been sustained. In considering this motion the 
court had to consider these two replications to deter¬ 
mine if they were alike in effect and having determin¬ 
ed that they were the motion to strike was! well 
founded and was granted and the second amend¬ 
ed replication stood stricken from the record. 
When this had been done and the plaintiffs 
elected to stand on this replication the last 
preceding matter in the record was the judgment 
sustaining the demurrer to the amended replication 
and the defendant was entitled to a judgment upon it 
against the plaintiffs for costs. As the court had de¬ 
termined that the amended replication and the second 
amended replication were in effect the same the Clerk 
of the court in entering the judgment apparently as¬ 
sumed that as they were the same in effect a demur¬ 
rer to one would be a demurrer to the other and entered 
the judgment on the demurrer as though it had been 
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filed to the second amended replication. The defendant 

was of the opinion that the language of the judgment 

was not entirely correct and filed a motion to correct 

•/ 

it. If the word “said,” being the last word in line five 
of the judgment (R. p. 8) were changed to “the" the 
matter would be clarified. However, the motion to cor¬ 
rect was overruled and the judgment allowed to stand 
as entered. The matter is of little moment. 

Third Assignment of Error. 

The court below made no such holdings as those 
stated in the third assignment of error and this assign¬ 
ment is nothing more than a lot of self serving declar¬ 
ations. There has been no trial upon the merits in this 
case. Xo evidence has been taken and, therefore, no 
facts and especially the facts stated in this assignment 
have been established by any evidence. Whatever ques¬ 
tions there are for discussion under this assignment 
have arisen upon the pleadings up to and including 
the second amended replication. All of the alleged 
facts that are set forth in this assignment are taken 
from the alleged “Third Amended Replication’’ (but 
really the fifth replication) which, as pointed out 
above, in the statement of the case the plaintiffs were 
not allowed to file in the court below and which was in 
fact stricken from the record. This replication and its 
“Exhibit A” have no place in this record and ought 
not to be considered. Whether rightfully or wrongfully 
filed in the court below they did not come into the case 
until ten days after the judgment and manifestly could 

not have been considered bv the court before render- 

* 

ing judgment. This alleged “Third Amended Replica¬ 
tion” is plainly an afterthought and is an attempt ta 
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give the case, after judgment, an infusion of facts 
which the plaintiffs had ample opportunity to plead, 
before judgment, in some one of the four replications 
which were filed but which were not so pleaded. This 
court is now T asked to review and reverse the court be¬ 
low on matters which were not pleaded by the plain- 

! 

tiffs in time for that court to consider. This would not 
appear to be exactly fair to the court below. 

The principal question raised by the plaintiffs arises 
out of this assignment, if the court finds matter prop¬ 
erly in the record to support it. The plaintiffs con¬ 
tend that because they have made a contract for the 
purchase of the land on which the insured building 
stood they are to be regarded in equity as the owner 
and the seller as merely a lienor for the purchase 
money and that they, thereby, had an insurable interest 
in the property which satisfied the policy requirement 
of an interest in fee simple. Numerous cases, some 
State and some Federal, are cited which are said to 
support this contention. Time and space forbid a de¬ 
tailed examination and discussion of these cases. This 
is an equitable doctrine but it must be remembered that 
this action was brought in the Municipal Court which 
is a court of law and not of equity. Equitable defenses 
may be pleaded in that court but equitable actions may 
not be instituted. The plaintiffs were the moving par¬ 
ties and not the defendants. It is not disputed that 
where an unconditional and irrevocable contract for 
the sale and purchase of land has been made an equity 
court, as between the parties to such a contract, would 
regard the purchaser as the owner and the seller as a 
lienor for the purchase money. But this is not true in 
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a court of law nor is it true as between the parties to 
the contract and the general public without notice. 
What is said to be the leading authority in support of 
the plaintiffs' contention is the case of Loventhal vs. 
Home Insurance Company, 112 Ala. 108. The attention 
of this court is called to this language in the opinion 
in the Loventhal case, at page 114: 

is really mjt contended by counsel for the 
insurer that the interest of the assured in the land 
is not unconditional and sole. Indeed that clause 
in the policy is not set up in the pleas. We refer 
to it that no question may be raised upon it here¬ 
after." 

Loventhal vs. Home Ins. Co., 112 Ala. 108, 
114. 

Here is a confession bv the court that it was about 
to decide a question which was not before it for deci¬ 
sion and it was going to decide that question so that no 
one else could raise it hereafter. The opinion in this 
case was rendered bv Judge Head in 1895. Three vears 
before this, (in 1892) in the case of Liberty Insurance 
Co. vs. Boulden, 96 Ala. 508, the Supreme Court of Ala¬ 
bama reversed Judge Head, then a Circuit Judge, for 
announcing the same doctrines in the Circuit Court. 
When Judge Head’s turn came in the Supreme Court 
he reversed and overruled his reversal in the Boulden 
case and although the question was not before him 
for decision he was going to decide it so that it would 
not be raised in the future. Could this case be consid¬ 
ered a controlling authority under the circumstances? 
Somehow we prefer the decision of Chief Judge Stone 
in the Boulden ease wdiich is in accord with the law of 
this District, as we understand it, and shall hereafter 
point out. The decision in the Loventhal case is based 
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wholly upon equitable doctrines and also announces 
that there is no difference between an equitable fee 
simple and a legal fee simple. If there be no difference 
the courts have been laboring under a delusion for a 
long time. Equity may regard the mortgagor as the 
real owner of the property and the mortgagee as a 
mere lien holder but for more than a hundred years 
in this District,.until changed.bv statute (D. C. Code, 
Title 24 Cn. 7, sec/lbo^was sufficient to bar the mort¬ 
gagor from recovering possession of the mortgaged 
premises in an action of ejectment. State decisions 
control only in the respective States. They are, of 
course, entitled to consideration and respect but they 
are merely advisory. 

So far as the Federal decisions cited are concerned, 
it is the settled rule of the Federal courts, even up to 
the Supreme Court of the United States, that where 
the court of last resort in a State has decided a ques¬ 
tion of local law that decision will be followed in a 
case arising in that same State, if no Federal question 
be involved. In none of the Federal cases cited by 
plaintiffs do the Supreme Court’s decisions, herein¬ 
after referred to, appear to have been considered. 
“The most emphatic” of the Federal cases, cited by 
plaintiffs, is said to be Concordia Fire Insurance Com¬ 
pany vs. Sudduth, 4 Fed. (2d) 525 and the opinion is 
quoted from. But the Sudduth case was also an Ala¬ 
bama case and the Federal Court did nothing more 
than follow the decision of the Alabama Supreme 
Court, under the rule above stated. Pa. Fire Ins. Co. 
vs. Hughes, 108 Fed. 497, was also an Alabama case 
and followed the Alabama Rule. In First Nat. Bank vs. 
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Glenn Falls Ins. Co., 27 Fed. (2d) 64, the court held, 
after a review of the facts, that the relationship of the 
parties was that of landlord and tenant and not seller 
and purchaser. So, that case does not decide the ques¬ 
tion. 

In the cases cited by plaintiffs, even those 
which invoke the doctrines of equity, there was 
an unconditional, irrevocable contract in which 
the seller bound himself to convev and the 
purchaser bound himself to pay the purchase 
money. The Calfees’ contract was not of that 
type. There are many conditions in it which 
may or may never be performed. Title was 
reserved until the purchasers had paid two 
hundred dollars in monthly installments, and this 
had not been done when the policy was issued. The 
seller reserved the right to mortgage the property up 
to three hundred dollars; the terms of the contract are 
vague and indefinite as to the payment of interest on 
the deferred purchase money; the purchaser must pay 
all taxes, assessments, water rent, public dues and 
charges and fire insurance; the purchaser must keep 
the property in a state of good repair; if the purchaser 
makes default in any of these things the seller has the 
right or option to declare the contract at an end and 
to forfeit all payments made and claim them as liquid¬ 
ated damages and, thereupon he who was a purchas¬ 
er becomes a tenant by the month. (R. p. 4, 5.) The rec¬ 
ord top of page 11, shows that portions of this con¬ 
tract have been omitted because they were not 4 ‘ma¬ 
terial. ” Who is to determine their materiality? 
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It is said in this so-called Third Aynended Replica¬ 
tion, that the insurance was solicited in Maryland, that 
the policy was issued in Maryland, that the property 
w as located in Maryland and that the contract should 
be construed according to the law’ of Maryland. (R. 
10.) Here is what the Maryland Court of Appeals 
savs: ! 

“An equitable lien is founded upon the princi¬ 
ple that the legal title has not been parted with 
or ought not to be considered as completely vested 
in the vendee until the v’hole purchase money has 
been paid; because it is deemed unjust to consider 
anyone the absolute legal ow’ner of property w’hich 
he has purchased but has not paid for.” 

B. & 0. R. R. Co. vs. Trumbull, 51 Md. 99. 

The large number of cases cited by the plaintiffs 
makes the language of this Court in Dumas vs. North¬ 
western Nat. Ins. Co. very apropos. The Court said: 

“It is unnecessary and it w’ould be a hopeless 
task to enter upon the dreary wilderness of judi¬ 
cial decisions upon the subject of insurance, with 
the view to deducing a rule from it for our gov¬ 
ernment in the present instance. Courts have 
sometimes been too astute in their search for rea¬ 
sons to maintain the liability of insurance com¬ 
panies in the face of conditions limiting such lia¬ 
bility. And yet a contract of insurance in this 
regard is no different from other contracts; and 
the function of courts is to construe them and not 
to make them. In the absence of statutory pro¬ 
visions to the contrary, insurance companies have 
the same rights as an individual to limit their lia¬ 
bility, and to impose whatever conditions they 
please upon their obligations not inconsistent ivith 
public policy; and the courts have no right to add 
omything to their contracts or to take anything 
from them. If those contracts contain harsh and 
onerous conditions, which perhaps a court of equi- 
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ty might not enforce, if called upon to do so, yet 
there is no compulsion, either legal or moral, on 
parties to deal with them upon the basis of such 
conditions. And certainly it would be a novel con¬ 
tention for parties to seek to enforce liability 
under such contracts ix a court of common law 
and at the same time to repudiate the express con¬ 
ditions upon which such liability is made to de¬ 
pend. 

We must take it for granted, therefore, that our 
duty in the premises is to construe the contract 
of insurance before us according to its true legal 
intent and meaning and not in any manner to vary 
or modify the instrument by disregard of any of 
its provisions/’ 

Dumas vs. Northwestern Nat. Ins. Co., 12 
App. D. C. 245, 255. 

The above is plain, forceful and unmistakable lan¬ 
guage and in similar language the Supreme Court of 
the United States has also spoken. 

“Contracts of insurance are contracts of 
indemnity upon the terms and conditions 
specified in the policy or policies embody¬ 
ing the agreement of the parties. For a 
comparatively small consideration the insurer 
undertakes to guarantee the insured against 
loss and damage upon the terms and conditions 
agreed upon and upon no other and when called 
upon to pay in case of loss the insurer , therefore, 
may justly insist upon the fulfilment of these 
terms. If the insured can not bring himself with¬ 
in the conditions of the policy he is not entitled to 
recover for the loss. The terms of the policy con¬ 
stitute the measure of the insurer’s liability; and 
in order to recover the insured must show himself 
within these terms; and if it appears that the con¬ 
tract has been terminated by the violation on the 
part of the insured of its conditions there can be 
no right of recovery. * * * It is immaterial to con- 
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sifier the reasons or provisions on which the con¬ 
tract is made to terminate or any other provision 
on the policy which has been accepted and agreed 
Tipon. It is enough that the parties have made 
certain terms, conditions on which their contract 
{shall continue or terminate. The Courts may not 
make a contract for the parties. Their function 
and duty consists simply in enforcing and carry¬ 
ing out the one actually made.” 

Imperial Fire Ins. Co. vs. Coos Co., 151 U. S. 

452, 462. 

There can be no mistake about the meaning of the fore¬ 
going language and no Federal court, so far as we 
have been able to ascertain, has undertaken to gainsay 

it. j 

According to the principles of law enunciated in the 
above mentioned cases, the defendant here had the 
right to impose the conditions upon which it would be 
liable in the event of loss by fire and could justly insist 
upon the fulfilment of these conditions when called 
upon to pay. The defendant did impose the conditions 
upon which it would be liable and among the conditions 
were the following: 

“This entire policy shall be void, unless other¬ 
wise provided by agreement in writing added here¬ 
to, (a) if the interest of the insured be other than 
unconditional and sole ownership; or (b) if the 
subject of insurance be a building on ground not 
owned by the insured in fee simple” (R. p. 6). 

Having the right to impose these conditions and 
having imposed them it had the further right, says the 
Supreme Court, justly to insist upon their fulfilment 
when it was called upon to pay and it did insist upon 
their fulfilment. The plaintiffs accepted these condi- 
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tions when they accepted the policy and “they are pre¬ 
sumed as a matter of law to be aware of these limita¬ 
tions.’’ 

Assurance Co. vs. Building Asso., 183 U. S. 

308, 361. 

The plaintiffs have admitted in their amended and 
second amended replications (R. pp. 17 and 7) have 
admitted that they were not the owners in fee simple 
of the land on which the insured building stood but 
thev sav thev were owners of the land under a sealed 
executory contract of purchase which provided that 
they might become the full record owners upon the 
payment of certain moneys and they argue that this 
made them in equity the owners of an equitable fee 
simple which was sufficient to satisfy the requirement 

i 

of the policy that it would be void unless they were 
the owners in fee simple of the land upon which the 
building was erected. Thev cite the Loventhal case 
as an authority for saying that the words “fee simple” 
have never been used to distinguish between what they 
call a “legal” fee simple and an “equitable” fee sim¬ 
ple. "We respectfully submit, however, that the words 
“fee simple” have a definite meaning in law" and im¬ 
port what some are pleased to call a “legal” fee 
simple, although “fee” is sufficient, that is, the high¬ 
est estate in land which may be owned. When some 
other form of estate is intended to be understood quali¬ 
fying words are used, such as, “equitable” fee simple, 
“qualified” fee simple, “conditional” fee simple, 
“base” fee etc. Equitable estates require the aid of 
an equity court A are not recognized in courts of law ex¬ 
cept as provided by statute. We are in a court of com- 
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"mon law and says this court, as pointed out in the 
Dunias case, supra , “it would be a novel contention 
for parties to seek to enforce liability under such con¬ 
tracts in a court of common law, and at the same time 
to repudiate the express conditions upon which liabil¬ 
ity is made to depend.’’ 


As far back as 1829, the Supreme Court of the 
United States, speaking through Chief Justice Mar¬ 
shall, declared that equitable estates and precarious 
estates dependent upon executory contracts would not 
satisfy the requirements of a contract of insurance 
where words were used that imported an absolute legal 
estate in the property. 

In the case of Columbian Insurance Company vs. 
Lawrence, 3 Pet. (27 U. S.) 25, appealed from the Cir¬ 
cuit Court for the District of Columbia, the insured 
applied for insurance on property belonging to them , 
being their stone mill. The distinguished Chief Jus¬ 
tice says (page 47): 

4 4 The policy states that the underwriters insure 
Lawrence and Poindexter against loss and damage 
by fire, to the amount of $7,000 on their stone mill 
etc. The declaration charges that the defendant 
insured the plaintiffs $7,000 against loss or dam¬ 
age by fire on their stone mill etc., and avers they 
are interested in and the equitable owners of the 
premises insured as aforesaid at the time the in¬ 
surance v’as made, as aforesaid etc. 

(page 48) The material inquiry is, does the 
offer for insurance state truly the interest of the 
insured in the property to be insured! The offer 
states the property as belonging to Lawrence and 
Poindexter; and states it afterwards to be their 
stone mill. It contains no qualifying terms, which 
should lead the mind to suspect that their title 



was not complete and absolute. The plaintiffs iii 
error contend that the terms import an absolute 
legal estate in the property; and that the insurers' 
entered into the contract having a right to believe, 
that the interest of the insured was of this char- • 
acter. * * * 

The defendants insist that the representation ( 
is satisfied by an executory contract and that in < 
truth and in fact, the mill did, at the time of its 
insurance and loss, belong to Lawrence and Poin¬ 
dexter. • 

It may be true that a mill occupied by Lawrence 
and Poindexter and held under a lease or an ex¬ 
ecutory contract, would be generally spoken of by 
themselves and others as their mill. * * * * But if 
Lawrence and Poindexter should proceed to sell 
the property as theirs no court would compel the 
purchaser to take the title they could make. The 
assured then have not proved “such an interest as 
is described in the original offer for insurance and 
the circuit court in this respect, misdirected the 
jury. It may be proper to take some notice of the 

materialitv of this misdirection. 

•> 

(page 49) The contract for insurance is one in 
which the underwriters generally act on the repre¬ 
sentations of the insured; and that representation 
ought consequently to be fair and to omit nothing 
which is material for the underwriters to know. 

* * * * A building held under a lease for vears 
about to expire, might be generally spoken of as 
the building of the tenant; but no underwriter 
would be willing to insure it as his; and an offer 
for insurance stating it to belong to him, would 
be a gross imposition. * * * The extent of this in¬ 
terest must always influence the underwriter in 
taking or rejecting the risk and in estimating the 
premium. 

******#♦##*#* 

As this court is of opinion that a precarious 
title dependent for its continuance on events which 
might or might not happen, is not such a title as 
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is described in the offer for insurance, construing 
the words of that offer as they are fairly 'to be 
understood; the circuit court has in this respect 
misdirected the jury. ” 

Columbian Ins. Co. vs. Lawrence, 2 Pet. (27 

U. S.) 25. | 

What was said in the above case was approved by 
the Supreme Court, speaking through Mr. Justice 
Story, in a later case between the same parties. 

Columbian Ins. Co. vs. Lawrence, 10 Pet: 507. 

In the instant case the policy provides that it shall 
be void if the insured building be erected on land not 
owned by the plaintiffs in fee simple. The language 
is plain and needs no construction or interpretation. 
Instead of ownership in fee simple the plaintiffs here 
have only a precarious interest depending on an exec¬ 
utory contract containing conditions, as heretofore 
pointed out, which may or may not be performed and 
vet thev contend thev alone have the insurable inter- 
est in the property and the seller of the property has 
none. The plaintiffs are relying on equitable princi¬ 
ples in a court of law to support their position but to 
say that a purchaser who has paid five dollars down on 
a piece of property and promised to pay five dollars a 
month thereafter has an interest in the property which 
he mav insure for a thousand dollars and the vendor 

m/ 

who has an equitable lien for $995.00 has no insurable 
interest would not sound very equitable even in an 
equity court. Both have insurable interests so far as 
their interest may appear but neither has an uncondi¬ 
tional and sole interest because of the outstanding 
interest of the other. It has not been contended in 
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this case and is not now that the plaintiffs did not have 
an insurable interest in the property but their interest 
is an equitable interest and that is not the interest 
which the defendant company undertook to insure. As 
said by the Supreme Court in the case in 2 Peters 25, 
supra , the extent of this interest must always influ¬ 
ence the underwriter in taking or rejecting the risk 
and in estimating the premium . 

The Supreme Court has been consistent and stead¬ 
fast in upholding the validity of similar conditions in 
fire insurance policies for breach of which they become 
void. 

In Liverpool & London Ins. Co. vs. Gunther, 116 
U. S. 113, the policy contained a provision that it would 
become void if gasoline were brought on the premises 
without written permission endorsed on the policy. 
The owner was the insured and gasoline was brought 
on the premises by the husband of the tenant without 
knowledge of the owner and there was no written per¬ 
mission on the policy. The court held there could be 
no recovery on the policy. 

In Imperial Fire Ins. Co. vs. Coos Co., 151 U. S. 
452, 462, the policy contained a condition that it would 
become void if workmen were employed in the build¬ 
ing for a longer period than was permitted in the 
policy. Workmen were so employed. The court held 
this a breach of the condition and rendered the policy 
void. Held there could be no recovery. 

In Assurance Co. vs. Building Association, 183 U. S. 
308, the policy was conditioned to be void if there were 
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insurance in other companies without the written con¬ 
sent of the company issuing the policy in question. 
There was other insurance and there was no written 
consent for it. The insurance company relied for its 
defense on the breach of this condition. The court 
held that the policy had become void and there could 
be no recovery, saying: 

“The only way to avoid the defense and escape 
the operation of the condition, is to hold that it 
is not competent for fire insurance companies to 
protect themselves by conditions of the kind in 
this policy. So to hold would, as we have seen, 
entirely subvert well settled principles declared 
in the leading English and American cases, and 
particularly in those of this court.’’ 

The opinion in the next above case is a very lengthy 
one but it is well worth reading; it is educational. 

In the case of Dumas vs. Northwestern Nat. Fire 
Ins. Co., 12 App. D. C. 245, 255, the policy was condi¬ 
tioned to be. void if there was any false swearing con¬ 
cerning the^ Tnoure^ before or after a loss or if the 
interest of the insured be other than unconditional and 
sole ownership. In the proof of loss the insured swore 
that she was sole and unconditional owner of all of the 

i 

property. The evidence established that she was such 
an owner of a large part of it; that she was buying 
another part under a conditional sale; that she had 
a chattel mortgage on another part and another part 
was rented. The Court held that the condition against 
false swearing had been breached and as the contract 
was entire there could be no recovery even for the loss 
of that part of which she was sole and unconditional 


owner. 
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The plaintiffs cite the case of Mallery vs. Frye, 21 
App. 105, to the contrary of these decisions, but when 
that case is examined it will not appear to be applicable 
to this case. In the Mallery case this Court did not 
have the question directly before it for decision. It was 
not a suit on a policy of insurance. No insurance com¬ 
pany was a party to the suit. The action was one by 
Frye vs. Mallery to recover damages for negligence on 
the part of Mallery, a real estate and insurance broker, 
in failing to insure property belonging to Frye or for 
fraud and deceit in placing the insurance either in a 
non-existent company or i^existent it was insolvent. 
In fact the company alleged to have issued the policy 
could not be found in this jurisdiction nor for that 
matter in the jurisdiction of the United States. It was 
supposed to be a French Company. At any rate Frye 
lost his property as a result of fire not because the 
policv was invalid or because he had violated anv of 
its conditions but because he could not find the insur¬ 
ance company issuing the policy or any of its assets, 
if it had anv. This case is in no wav similar to the 
instant case and can hardly be considered a precedent 
for the government of this case. 

The insured property was in Maryland in this case 
and it is said that the law of that State ought to con¬ 
trol. The action is brought in this District and the 
law of the forum governs the remedy. That is well 
settled. 

Willard vs. Wood, 135 U. S. 309. 

Even if the law of Maryland should prevail it is in 
unison with the law of this District as announced by 
the Supreme Court and this Court, as above. 
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In American etc. Ins. Oo. vs. Fidelity & Casualty Co., 
159 Md. 631, decided in 1930, the Maryland cases are 
reviewed. The condition of the policy under consid¬ 
eration required the insured to keep certain books 
showing changes in stock. The appellant testified that 
he was not aware of such requirement in the policy 
but the court said “his neglect to become acquainted 
with the provisions of the insurance contract which he 
is seeking to enforce can not relieve him of the binding 
effect of its covenants in the absence of any evidence 
tending to impeach its validity. Bakhause vs. Cale¬ 
donian Ins. Co. 112 Md. 695. The failure of the appel¬ 
lant to produce the books for which the policy provides 
being chargeable to his default in the performance of 
his contractual duty to keep such records, there is no 
ground upon which we may properly refuse to enforce 
the covenant that the non-production of the books shall 
be a bar to recovery on the policy and shall render it 
void. 

In Reynolds vs. German Ins. Co. 107 Md. 110, 
Chief Judge Boyd reviewed the Maryland authorities 
on this subject and there said: “It may seem to be a 
hard rule to declare a policy forfeited for some act of 
omission or commission which in point of fact was not 
the cause of the fire and actually did no injury to the 
insurer, but when parties enter into contracts which 
are not prohibited by law and are declared by the 
courts to be reasonable regulations, upon what prin¬ 
ciple can a court revive a policy, which by its terms 
was null and void, simply because the insurer sustained 
no injury by reason of the insured’s failure to do what 
is required of him. This court has declared that there 
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can be no recovery on insurance policies , which pro¬ 
vided that they should be void under certain condi¬ 
tions, in a number of cases—amongst others etc/' and 
the cases are then enumerated. Continuing, the court 
said: 

“It was said by Judge McSherry in Agric. Ins. 
Co. vs. Hamilton, 82 Md. 88, that in Kelly’s case, 
32 Md. 421, and in Weaver’s case, 70 Hd. 539, this 
court repudiated the principle of interpretation 
adopted in some cases that insurance contracts 
are to be construed more strongly against the un¬ 
derwriter; and adopted the sounder view that the 
intention of the parties as gathered from the whole 
instrument, must prevail. In this case there is no 
ambiguity, and there can be no question about 
what was intended by the parties. As we have 
seen, the weight of authoritv is not onlv to the 
effect that such a provision as that under consid¬ 
eration is valid, but it is said to be desirable. When 
the parties entered into the contract embraced in 
the policy, and expressly agreed that the policy 
should be null and void, unless an inventory was 
taken as therein required, there could be no justi¬ 
fication for the court setting aside the terms of the 
contract, because the insured, subsequent to the 
thirty days, did what he was required to within 

that time, in order to keep the policy in force. 99 
* * * * 

(p. 636) It cannot now be questioned that in 
this State policies of insurance are construed as 
other contracts, and that when the language em¬ 
ployed by the parties is clear and free from am¬ 
biguity, it is to be given its ordinary and usual 
significance, thereby effectuating the intent of 
the parties as thus plainly expressed. It is not 
for the court to conclude the matter by determin¬ 
ing whether or not a clear and plain provision of 
the contract, which is not contrary to or forbidden 
by law, is a proper and necessary part of the con¬ 
tract. The law presumes that the insurer and the 
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insured understood their contract as executed, 
and every intelligible condition embraced therein 
was inserted by design and intended to accomplish 
some material purpose; and it has been repeatedly 
held by this court that when the ter ins of a con¬ 
tract are clear and unambiguous, courts have no 
right to make new contracts for the parties, or 
ignore those already made by them, simply to 
avoid hardships; and that insurance contracts are 
construed with the view of arriving at the inten¬ 
tion of the parties as gathered from the whole in¬ 
strument.” 

Amer. etc. Ins. Co. vs. Fidelitv & Casualtv 

•/ * 

Co., 159 Md. 631. 

j 

What was said in above case was referred to with 
approval in the case of Casualty Co. vs. Purcella, de¬ 
cided in 1933 and reported in 163 Md. 434. 

There are conditions, breach of which avoid the pol¬ 
icy, in all forms of insurance. In Coleman vs. Xew 
Amsterdam Casualty Co., 247 X. Y. 271, the policy 
required co-operation on the part of the insured in 
defending or settling a claim. The opinion of the 
Court was by Judge Cardozo who said: 

“The plaintiff makes the point that the default 
should be condoned, since there is no evidence that 
co-operation, however willing, would have de¬ 
feated the claim for damages or diminished its 
extent. For all that appears, the insurers would 
have been no better off if the insured had kept 
his covenant and made disclosures full and free. 
The argument misconceives the effect of a refusal. 
Co-operation with the insurer is one of the con¬ 
ditions of the policy. When the condition was 
broken the policy was at an end, if the insurer so 
elected. The case is not one of the breach of a 
mere covenant, where the consequences may vary 
with fluctuation of the damage. There has been a 
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failure to fulfil a condition upon which obligation 
is dependent/* 

Coleman vs. New Amsterdam Casualty Co. 
247 N. Y. 271. 

In X. J. Fidelity & Plate Glass Ins. Co. vs. Love, 43 
Fed. (2d) S2, 86, the United States Circuit Court of 
Appeals for the Fourth Circuit, Mr. Justice Groner 
participating, the court said: 

“Where by the terms of the policy a failure to 
comply is made an express cause for forfeiture, a 
showing of prejudice is not necessary. A com¬ 
pliance with the conditions of the contract within 
a reasonable time is indispensable to fix liability. 
The condition is a material and important part of 
the contract and should not be deliberately set 
aside as of no moment. These views are in accord 
with the weight of authority, but it will not be 
necessary to cite all of the decisions supporting 
them.” (Cases cited.) 

X". J. Fidelity & Plate Glass Ins. Co. vs. Love, 
43 Fed. (2d) 82, 86. 

Fourth Assignment of Error. 

There is nothing in the record to show that the court 
made anv such ruling. At anv rate this assignment is 
really embodied in the third assignment. 

Fifth Assignment of Error. 

The court committed no error in denying leave to 

i 

file the so-called third amended replication. The situa¬ 
tion under which this was done is fully explained in 
the statement of the case. Amendment of pleadings 
after final judgment and while that judgment stands 
on the record is somewhat of a novelty in procedure. 
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The plaintiffs were not required by the court, on the 
motion of the defendant, granted December 12, 1935, 
to produce a copy of the policy. Neither the policy nor 
a copy thereof has yet appeared in the case. By refer¬ 
ence to the defendant’s motion to produce, filed De¬ 
cember 12, 1935 and granted December 16, 1935,; (R. 
p. 3) it will be noted that the plaintiffs were ordered 
to produce at the trial of the cause the contract for the 
purchase of the land on which the insured building 
was erected. It was not the policy of insurance. There 
has been no trial and the plaintiff did not produce and 
file the contract or a copy thereof pursuant to that or¬ 
der. An alleged copy appears in the transcript of the 
record (R. p. 3) but it bears no file mark. This paper 
only cropped up as * 4 Exhibit A” to the proposed third 
amended replication thrust into the record on March 
9, 1936, without right, ten days after the final judg¬ 
ment, from which this appeal is taken, had been enter¬ 
ed. Even if it was properly in the record how could it 
have formed a part of the record to be considered on 
demurrer or motion to strike the second amended rep¬ 
lication, also, previously disposed of. 

Sixth Assignment of Error. 

i 

The answer to this assignment is that there is in the 
record no such motion as is referred to in this assign¬ 
ment. 

Seventh Assignment of Error. 

It is apparent from the record and what has hereto¬ 
fore been said herein on this topic that there was no 
error in refusing to permit the plaintiffs to file their 
alleged third amended replication. 



28 


Eighth Assignment of Error. 

This assignment is so broad in its language that it 
includes all the other assignments of error and could 
not be discussed without repetition. 

By the terms of this policy the condition as to own¬ 
ership could only be waived by an agreement in writ¬ 
ing attached to the policy. There is no pretense that 
there was any such agreement but there is an attempt 
to establish an estoppel in pais by alleging that the 
plaintiffs disclosed all of the facts as to their title to 
this land and exhibited their contract of purchase to 
the agent of the defendant (described as a mere so¬ 
licitor at the top of Record p. 10) with whom the con¬ 
tract of insurance was effected and were advised by 
him that it would not affect the validity of the policy. 
Plaintiffs disclaim knowledge of this ownership con¬ 
dition in the policy (motion for leave to amend, R. p. 
9) and at the same time claim to have contracted with 

i 

special reference to insurance on the building which 
thev claimed to own erected on land which they 
admit they did not own, and that relying on the 
statements of the solicitor thev “made no endeavor 
to analyze the stipulation on the back of the policy 
when it arrived. ” This A somewhat inconsistent. When 
the waiver is claimed to have been made by an agent 
the Supreme Court of the United States has answered 
the question for us. 

“Where a waiver is relied on, the plaintiff must 
show that the company, with knowledge of the 
facts that occasioned the forfeiture, dispensed 
with the observance of the condition; that where 
waiver is relied on as the act of an agent it must 
he shown either that the agent had express author - 
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ity from the company to make the waiver or 
that the company, subsequently, with knowledge 
of the facts, ratified the action of the agent.” 

Assurance Co. vs. Building Asso. 183 U. S. 

308, 361. 

The plaintiffs ask this court to construe language 
in the policy which is so plain that it needs no con¬ 
struction. If the construction sought, be allowed the 
effect of it would be to make a new contract between 
the parties, which, as we have seen, should not be done. 

In the case of Murphy vs. Home Insurance Co., Ko. 
2291 Originals, a policy with terms identical with the 
one here was under consideration, the same questions 
were raised, the authorities hereinbefore referred to 
were cited and this court denied the petition for a writ 
of error to review the judgment of the lower court. If 
the decisions of the Supreme Court of the United 
States and this Court, above referred to, do not de¬ 
clare the law of this District on the questions raised 
the defendant knows not where to look for it. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. ("When italics are used 
they are ours.) 

i 

Respectfully submitted, 

VINCENT A. SHEEHY, j 

VINCENT A. SHEEHY, JR., 
Attorneys for Defendant in Error, 

906 Washington Loan and Trust Building, 

Washington, D. C.: 



